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January 20, 2009
Ms. Barbara Brundage

Regulatory Affairs Unit

OMRDD

44 Holland Avenue, New York 12229

Dear Barbara:

As Vice President of the Association of Persons in Supported Employment or APSE Board, I am writing to express the concerns of our Board about the proposed regulations regarding liability for services.  We certainly understand the gravity of the financial situation New York State is in and the need for new individuals to be receiving Medicaid and be on the Medicaid Waiver so that less State money needs to be used.  However, our concerns are summarized below:

· Some of the individuals whom APSE members have been serving (in some cases since 1985) are not Medicaid eligible due to their 401k's and having assets above the resource limit even though they may be earning only $8 or $9/hr.  We've encouraged people to work and supported them so they could maintain their employment.  Now some individuals will need to forfeit their benefits that they've earned in order to qualify for the Medicaid so they can continue to receive job-coaching supports.  Also, if agencies have to bill the  "pre-existing" consumers for services, a number of them may decide to end services rather than receive a bill that they have to pay each month.  As a result, their employment, while stable with the support of a job coach, may destabilize and the work and resources dedicated in the past may be for naught.  In addition, their employers have come to rely on the job coach as a resource and support for the individual.  However, if the individual terminates services, the agency will have no recourse except to stop services.  This puts the agency in an awkward situation that could affect the agency's relationship with that employer when a future placement might be pursued with that employer.  Therefore Empire APSE asks if these individuals can be "grandfathered in" since neither they, nor the providers, nor the employers were aware at the time they began services that future services would depend on the individual receiving Medicaid or else paying for them?

· Empire State APSE believes that training is needed for providers on these proposed regulations and on the different mechanisms for obtaining Medicaid (such as County Medicaid, SSI/Medicaid, the Medicaid Buy-In, and Special Needs Trusts).   Numerous questions have arisen about the proposed regulations, but no one has been identified to provide the answers to these questions.  Furthermore, without training on the Medicaid Buy-In and Special Needs Trusts, providers may not be aware of what other options were possible.   Nevertheless, even with training, we have concerns, for example, that consumers will opt out of services rather than pay a lawyer for a Special Needs Trust.

· Empire State APSE is concerned that there may not be enough MSC's to serve all of the individuals who might need these services?  

· Empire State APSE contends that the length of time for implementation does not take into account the actual time it takes for a person to get Medicaid and Medicaid Waiver.  Therefore Empire State APSE respectively requests an extension of this deadline.  

· Empire State APSE contends that even for new consumers being referred by VESID, the time needed to gain eligibility may not be adequate for an individual to have Medicaid and Medicaid Waiver Services in place before they are placed, trained, and stabilized on a job and ready for extended services.  When providers receive referrals from VESID, there may be a psychological evaluation (which is sufficient for VESID’s eligibility but is insufficient for OMRDD).  Since the individual is new to the provider, the provider is not the best one to do an ABAS or other approved instrument for measuring adaptive behavior in order to gain eligibility.  Best practice would suggest that these instruments are best conducted by someone familiar with the individual, but too often this is not always easily accomplished in a timely manner.  Thus, once the review is done ad the provider submits the information for review a significant amount of time may have passed.  In fact, a response may take 60-90 days.  Similarly, a determination of eligibility of Medicaid may take an additional 60-90 days.  Then approval for the Medicaid Waiver will take additional time (30-90 days).  Meanwhile, it is possible that some individuals will be ready for extended services before the person has been determined eligible for OMRDD services, approved for Medicaid, and the Medicaid Waiver.   New regulations need to take this into account and allow for good faith efforts to be concluded before billing to individuals occurs.          

We are more than happy to have further dialog about the issues outlined in this document.  Please contact me at 640-3355 if you would like to schedule a meeting time with either myself, or one of the Co-Presidents of APSE, Leslie Addison and Jeffery Tamburo.  Thank you for your consideration of these items.

Sincerely,

Andrew Karhan

Vice President

Empire State APSE

CC:

Leslie Addison

Jeffery Tamburo
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